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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of sections 6330(d) and 7463.' The
decision to be entered is not reviewable by any other court, and

this opinion should not be cited as authority.

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, as anended.
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Respondent issued each petitioner a separate Notice of
Det erm nati on Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 (notice of determ nation) for unpaid Federal incone
taxes and related liabilities for 1991, 1992, 1993, and 1998.

The notices of determnation relate to a notice of intent
to levy dated March 24, 2003, for the above years. The parties
agree that there is no tax liability for the tax year 1998;
accordingly that year is not in issue in this case.

The issue for decision is whether respondent’s determ nation
to proceed with a notice of |evy was an abuse of discretion.
Backgr ound

Sone of the facts have been stipulated, and they are so
found. Petitioners resided in Mesa, Arizona, at the tine the
petition was fil ed.

On April 15, 1994, petitioners filed delingquent tax returns
for the tax years 1983 through 1993. There were unpai d bal ances
due fromthese returns. Petitioners made two paynents on
Sept enber 7 and 21, 1993, of $937.27 and $937. 18, respectively.
The record is not clear as to what tax years these paynents were
appl i ed.

At sonme point in 1994 petitioners entered into an

install ment agreenment with respondent to make nont hly paynents of
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$590 per nonth.? Petitioners made 27 equal nmonthly paynents in
t he amount of $590 each. The paynments conmenced in approxi mately
August 1994.°3

In October 1996 petitioners requested fromthe IRS a witten
statenent as to the bal ance of taxes due. By letter dated
Cct ober 3, 1996, respondent provided petitioners a statenent as
to the bal ance of taxes due. The attachnents reflected the

followng information as to petitioners’ tax liabilities:

For m Tax Year Bal ance Due As of (date)
1040 1983 $1, 692. 15 11-03-96
1040 1984 2,398. 44 11-03-96
1040 1988 139. 98 11-03-96
1040 1990 2,958.92 11-03-96
1040 1991 3,535. 22 11-03-96
1040 1993 1,929.13 11-03-96

Petitioners made a paynent of $11, 580, dated Decenber 30,
1996, which was applied by the IRS on January 7, 1997. The IRS
acknow edged the paynent by letter dated February 4, 1997.
Petitioners were advised that their accounts for the tax years

1984, 1988, and 1990 were paid in full. By letter dated February

2 The install nent agreenent was not made part of the
record.

3 Petitioners assert that 28 paynents were made. Since
there are other issues in this proceeding relating to the
application of paynents and whet her respondent is bound by a
response to a balance inquiry, we do not deemthe dispute about
whet her petitioners made 27 paynents or 28 paynents to be
relevant to our findings and concl usi ons.
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6, 1997, petitioners were advised that the $11,580 paynment was

applied as foll ows:

Anmpunt Form Tax Peri od
$1, 692. 15 1040 Dec. 31, 1983
1, 238. 86 1040 Dec. 31, 1984
142. 14 1040 Dec. 31, 1988
3, 004. 40 1040 Dec. 31, 1990

W al so applied $3,587.49 to your Form 1040 for 1991
and $1,914.96 to your Form 1040 for 1993.

Petitioners subsequently received notices that they owed
taxes for the years 1991, 1992, and 1993.

Petitioners present two argunments. They first assert that
the RS m sapplied paynents nade by themto other tax years.
Secondly, they argue that the letters fromthe IRS reflect that
petitioners’ outstanding accounts have been paid in full;
therefore, petitioners conclude that there should be no tax
liability.

Di scussi on

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of a taxpayer liable for taxes who
fails to pay those taxes within 10 days after the notice and
demand for paynent is made. Section 6331(d) provides that the
| evy authorized in section 6331(a) may be nmade with respect to
“unpaid tax” only if the Secretary has given witten notice to
t he taxpayer 30 days before the |levy. Section 6330(a) requires

the Secretary to send a witten notice to the taxpayer of the
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anount of the unpaid tax and of the taxpayer’s right to a section
6330 hearing at |east 30 days before the levy is begun.

If a section 6330 hearing is requested, the hearing is to be
conducted by the O fice of Appeals, and, at the hearing, the
Appeal s officer conducting it nust verify that the requirenents
of any applicable |aw or adm ni strative procedure have been net.
Sec. 6330(b)(1), (c)(2). The taxpayer may rai se at the hearing
“any relevant issue relating to the unpaid tax or the proposed
levy”. Sec. 6330(c)(2)(A). The taxpayer may al so raise
chal l enges to the existence or anount of the underlying tax
liability at a hearing if the taxpayer did not receive a
statutory notice of deficiency with respect to the underlying tax
l[tability or did not otherw se have an opportunity to dispute

that liability. Sec. 6330(c)(2)(B); see Mntgonery v.

Comm ssioner, 122 T.C. 1 (2004).

This Court has jurisdiction under section 6330 to review the
Comm ssioner’s adm nistrative determnations. Sec. 6330(d); see

| annone v. Conmm ssioner, 122 T.C. 287, 290 (2004). \ere, as

here, the validity of the underlying tax liability is not at
i ssue, we review the determ nation for abuse of discretion. Sego

v. Conmm ssioner, 114 T.C 604, 610 (2000); Goza v. Conm ssioner,

114 T.C. 176, 183 (2000). \Whether an abuse of discretion has
occurred depends upon whet her the exercise of discretion is

wi t hout sound basis in fact or law. See Freije v. Conni Ssioner,
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125 T.C. 14 (2005); Ansl ey-Sheppard-Burgess Co. v. Conm ssioner,

104 T.C. 367, 371 (1995).

We note at the outset that the years before the Court in
this collection action are 1991, 1992, and 1993. Nevert hel ess,
petitioners have asserted that respondent m sapplied paynments to
tax years which are not subject to this collection action. In
this connection, we have jurisdiction to review the issue of
whet her respondent has properly applied and accounted for
paynents applied to other tax years since the appropriateness of
the collection action for the determ nation years nmay be affected
by consideration of such facts and issues. Freije v.

Conmi Ssi oner, supra.

We have carefully reviewed the record in this matter as to
petitioners’ assertions regarding the m sapplication of offsets
and paynments to nondeterm nation years. The record does not
reflect a msapplication of paynents by respondent. W note that
there is nothing in the record reflecting a direction by
petitioners as to how paynents should be applied. Wthout a
specific direction frompetitioners, respondent is free to apply
paynents and offsets as he chooses. Rev. Rul. 73-305, 1973-2
C.B. 43.4 O course, if the record reflected an application of a

paynment to a year where there is not a proper assessnent of tax,

4 Rev. Rul. 73-305, 1973-2 C.B. 43, was superseded by Rev.
Proc. 2002-26, 2002-1 C.B. 746, which provides that unless the
t axpayer provides specific witten directions as to the
application of the paynent, the Conm ssioner will apply the
paynments that “will serve its best interest.”
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then the application would be inproper, and petitioners’

assertion that paynments should be applied to a liability for the
years in issue would require further consideration and anal ysis.

See Freije v. Conm ssioner, supra at 36-37. This is not the

situation in this case. Petitioners have not provided any

evi dence that respondent applied paynents or offsets in a manner
i nconsistent with directions or that paynents or offsets were
appl i ed agai nst inproper assessnents. Accordingly, we reject
petitioners’ argunents in this regard.

We now consi der petitioners’ argunent that respondent should
be bound by the response to their balance inquiry. As we
understand the facts, petitioners asked respondent for the anount
due, and respondent’s response was not entirely accurate; in fact
it did not include all the tax liabilities due at the tinme of the
response. Petitioners seek to interpret this response as an
agreenent by respondent as to the anpbunt which would satisfy
their tax liabilities for the years stated.

As pointed out by respondent, section 7121 provides a basis
for parties to enter into a closing agreenent binding the
parties. In this case, the parties did not enter into a cl osing
agreenent. The prior installnment agreenment (which was not nade
part of the record) does not constitute a closing agreenent. See

Person v. Commi ssioner, T.C Meno. 1985-211

To the extent that petitioners claimthat they have been

adversely affected by erroneous information provided by
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respondent, we view petitioners’ argunment as one seeking to
equitably estop respondent from proceeding with collection
action. Accordingly, we consider whether the doctrine of
equi t abl e estoppel should apply in this case.

Equi t abl e estoppel is a judicial doctrine that precludes a
party fromdenying the party’s own representations which induced
another to act to his or her detrinent. The doctrine of
equi tabl e estoppel is applicable against the Comm ssioner, but it

is applied with utnost caution and restraint. Schuster v.

Comm ssi oner, 312 F.2d 311, 317 (9th CGr. 1962), affg. 32 T.C

998 (1959); Boulez v. Conmi ssioner, 76 T.C 209, 214-215 (1981),

affd. 810 F.2d 209 (D.C. Cir. 1987).

A taxpayer nust establish the follow ng el enents before
equi tabl e estoppel will be applied against the Governnent: (1) A
fal se representation or wongful, msleading silence by the party
agai nst whomthe estoppel is clained; (2) an error in a statenent
of fact and not an opinion or statenment of law, (3) the
t axpayer’s ignorance of the true facts; (4) reasonable reliance
on the acts or statenments of the one agai nst whom estoppel is
clainmed; and (5) adverse effects suffered by the taxpayer from
the acts or statenents of the one agai nst whom estoppel is

cl ai ned. Norfolk S. Corp v. Commi ssioner, 104 T.C. 13, 60

(1995), affd. 140 F.3d 240 (4th Gr. 1998). |If any one of these

el enents is mssing, equitable estoppel does not apply.
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Regardl ess of respondent’s assertions about the unpaid
ltabilities, petitioners paid anounts that in fact were due and
ow ng. The paynents were applied by respondent. Petitioners
have not established that paynents were m sapplied. Making
paynments of a legally due tax does not constitute detrinental

reliance. Hudock v. Comm ssioner, 65 T.C 351, 364 (1975).

Since at | east one elenent of collateral estoppel has not been
satisfied, respondent is not collaterally estopped from
proceeding in this case.

We sustain respondent’s determ nation to proceed with

collection of the incone tax liabilities for the years in issue.

An appropriate decision will

be entered for respondent.




